BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION
STEVEN D. TUBBS, JR.
Claimant
VS.
Docket No. 227,356

Respondent
AND

)
)
)
)
MIKE TUBBS )
)
)
KANSAS WORKERS COMPENSATION FUND )
ORDER

Claimant appeals from a preliminary hearing order entered by Administrative Law
Judge Robert H. Foerschler on November 4, 1997.

ISSUES
Issues raised on appeal are as follows:

(1)  Whether respondent had the payroll of $20,000 required for
application of the Kansas Workers Compensation Act.

(2)  Whether claimant was an employee of respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAw

The Administrative Law Judge found that claimant had not established the requisite
$20,000 payroll required under K.S.A. 44-505. The Appeals Board agrees with that finding
and affirms the decision.
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K.S.A. 44-505(a) exempts from application of the Kansas Workers Compensation
Act the following:

(2) any employment . . . wherein the employer had a total gross annual
payroll for the preceding calendar year of not more than $20,000 for all
employees and wherein the employer reasonably estimates that such
employer will not have a total gross annual payroll for the current calendar
year of more than $20,000 for all employees, except that no wages paid to
an employee who is a member of the employer’s family by marriage or
consanguinity shall be included as part of the total gross annual payroll of
such employer for purposes of this subsection . . ..

The record in this case contains no evidence that respondent, a roofing business,
had an annual payroll of more than $20,000 for the preceding calendar year. In fact, the
evidence does not establish that respondent had a payroll of greater than $20,000 for the
current year. Rather, claimant contends that the respondent should have reasonably
estimated that their payroll would have been greater than $20,000 for the current year had
respondent continued in business. According to claimant, respondent left the business
solely to avoid liability of the workers compensation claim.

The Appeals Board finds the evidence does not convincingly establish that the
respondent left the business for purposes of avoiding this claim. In fact, it appears
respondent started working for H & H Roofing during the week claimant was injured and
had called a representative of H & H Roofing several times before the injury indicating he
planned to come back to H & H Roofing. The Appeals Board, therefore, does not find from
the record that respondent’s payroll should reasonably have been estimated to exceed
$20,000 for the current year.

WHEREFORE, the Appeals Board finds that the order by Administrative Law Judge
Robert H. Foerschler, dated November 4, 1997, should be, and the same is hereby,
affirmed.

IT IS SO ORDERED.

Dated this day of January 1998.

BOARD MEMBER

C: Steven D. Treaster, Overland Park, KS
J. Paul Maurin, Ill, Kansas City, KS
Robert H. Foerschler, Administrative Law Judge
Philip S. Harness, Director



